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REPRODUCTIVE TECHNOLOGIES
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Introduction
This study will focus on the debate revolving around bioethics and the
American family. In particular, it will highlight the impact of assisted
reproductive technologies (hereinafter “ART”) and gene therapy on the
traditional or classical family model and the emergence of non-traditional
families1.
The traditional legal definition of family is focused on the nuclear
family at the center of the classical patri archa l system, with the father
a t the head. The traditional definition of the family is rapidly evolving,
however, due to multiple marriages, the divorce rate and the increased
number of ch ildren born out of wedlock2. The increased use of ARTs, in
particular in vitro fertiliza tion (hereinafter “IVF”) and artif ici a l
insemination (hereinafter “AI”), has a lso influenced socia l changes
affecting the evolution of and cha llenges to the notion of the traditiona l
family model. 3
Th is increased use of ARTs inspired by new developments in
medicine and the biologica l sciences, essentia l ly to treat problems of
infertility, h as opened the door to an intense debate on bioeth ics in t he
United Sta tes and abroad. The definition of bioeth ics or medical eth ics for
th is discussion is the “study of moral issues in the f ields of medica l
treatment and research.” 4
Th is study will similarly discuss the legal right to create offspring
by ARTs. In 1942, the US Supreme Court, in Skinner v. Okla homa, created
perh aps the strongest precedent in establish ing a fundamenta l right to
procreate. 5 The question is whether the right to procrea te a lso protects the
right to use ARTs in the creation of a child.
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However some commentators claim th a t human life is deva lued due
to techniques such as AI and IVF th a t tend to “cheapen the procreative
process.” 6 They often lament th a t offspring are increasingly the result of
the work of technica l devices rather th an the result of a natural birt h
between two people.
Eugenics is a lso revisited in th is study to the extent th a t the parent
desires for some type of gene therapy to be performed on his or her fetus or
la ter on the ch ild after birth. However, the leap between treating a
genetic defect and enhancing the characteristics of a person, such as
he ight, intelligence, etc., has provoked a major uproar. The substanti a l
cost of enhancing the genes could widen the cleava ge between the rich
families, able to enhance their genes, resulting in a marked increase in
he ight, beauty and intelligence, and the poor famili es who cannot afford
such procedures.
Th is research paper will f irst discuss the legal framework of new
reproductive technologies and gene therapy in Part I. In Part II, t he
discussion will focus on the impact of ARTs and gene therapy on the
American family.

I. Alternative reproductive technologies, gene therapy and the law

A. Basic protection of the right to procreation
As noted in the introduction, the U.S. Supreme Court, in Skinner v.
Okla homa (See note 4), h as underlined an important fundamenta l right to
procreate, especia lly since the Court noted procreation is “fundamental to
the very existence and surviva l of the race.” 7
The right to procreate was also extended by another U.S. Supreme
Court decision as a fundamental right to privacy with respect to private
marital sexual intimacy.8.In that case, Griswold v. Connecticut, a state
statute prohibiting the use of contraceptives by married persons was
rendered invalid by the Supreme Court because the statute interfered with
“the intimate relation of husband and wife.”9 In another case, Eisenstadt v.
Baird, the Supreme Court struck down a state statute prohibiting a single
person’s access to contraceptives, but not for married persons.10 That case
then underlined the principle of right of privacy to be exercised by
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individual, married or single people when it concerns something so
fundamental as to bear children.11 Similarly, another U.S. Supreme Court
case, Cleveland Board of Education v. LaFleur, held that maternity leave
restrictions which “impermissibly burdened teachers who decided to bear
children” were invalid as overly restrictive.12
Those cases protecting procreative capacity concern conception,
gestation and childbirth with respect to married and unmarried persons.
These protections are the cornerstones for the legal basis of ARTs,
techniques for procreation involving a myriad of combinations of biologica l
and non-biological parents.

B. The right to use ARTs
However, the U.S. Supreme Court’s protection does not address the issue of
whether such rights extend to non-coital reproduction.
One could start by observing similarities in coita l or noncoita l
reproduction in tha t the overall objective is the same, th a t of creating a
child and the enlargement of a family. 13 In th a t regard, the Supreme Court
stated th a t “no one can seriously dispute th a t a deeply loving and
interdependent relationship between an adult and a ch ild in h is or her
care may exist even in the absence of blood rela tionship.” 14 One might also
add th a t th is relationship is nurtured without coita l reproduction.
S ince ARTs and coita l reproduction have the same objective, namely
the creation of a baby, one can conclude th at the right to procreate can
equally be applied to the use of ARTs.
1. Artificial insemination and in vitro fertilization
The language of Eisenstadt 15, concerning the proh ibiti on of contraceptives
for unmarried persons, has been interpreted by lower courts as a llowing the
right to aff irmatively procreate, not only the right to avoid procreation by
contraception. A federa l court judge held th a t a “woman has a
constitutional privacy right to […] become pregnant by artif ici a l

11
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insemination.” 16 In another case, the US Supreme Court manifested its
concern th at an abortion regulation adopted in Missouri may have t he
effect of prohibiting in vitro fertiliza tion.17 That clearly manifested t he
Court’s intent to protect the right to in vitro fertiliza ti on.
2. Cloning
Following the creation of Dolly the sheep in February 1997, the first
cloned mammal, President Clinton requested the National Bioeth ics
Advisory Commission (NBAC) to draft a report on the scientif ic and lega l
issues concerned in human cloning.18 Pursuant to the report, the President
signed an executive order banning federa l funding of human cloning
research and officia l ly requested priva tely funded institutions to comply
with a voluntary moratorium until the NBAC published its report. 19 The
NBAC subsequently issued its report, wh ich recommended th a t legisla tion
be drafted and adopted proh ibiting the use of cloning technology to crea te
a ch ild. 20
S ince then, Congress proposed legisla tion in tha t regard but, as of
fa ll 2000, has not adopted it. One bill proposed by Congress was to prohib it
the federa l funding of human cloning research. 21 Tha t bill h ad a limited
scope in th a t it only prohibited federa l funds for such research and did not
impose a tota l ban on cloning. California, however, adopted a ban on
human cloning in 1998, in the form of a five-year moratorium. Only four
other sta tes, Louisiana, Missouri, Mich igan and Rhode Island have
adopted legisla tion banning such cloning temporarily or permanently. 22
Those bans follow NBAC’s recommendations, but th e legisla tion does not
prohibit the cloning of human tissue or cells and other experimentation,
provided th a t the embryo is not used to create a human being.23 Th a t
implies th at cloning of stem cells (see below, note 110) for research in view
of treating disease and creating organs is allowed.
The Food and Drug Administration (FDA), a federa l government
agency, announced its authority over biological ( in particular somatic cel ls

16
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20
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used in cloning procedures) products24 under the Public Hea lth Service Act,
42 USC §201 et seq., and the Federal Food, Drug and Cosmetic Act, 21 USC
§201 et seq. However, th a t legisla tion merely subjects doctors or scientists
desiring to clone a human being to meet its licensing requirements25 and does
not give authority to the FDA over how doctors practice medicine. 26
An American scientist, Brigitte Boisselier, has stated th at she h as
commenced cloning research at a location in the U.S. Her objective is to
clone a dead child. However, the FDA recently warned her not to clone a
person without obtaining the agency’s approval, or be subject to
enforcement action. She did not confirm th a t she would heed the warning.
Tha t h as regenerated new attempts to adopt legisla tion destined to ban
human cloning.27
However, many legal experts cla im th at the FDA’s alleged
authority over cloning has no va lid legal basis. In fact, as of May 23, 2001,
six pending bills requesting a congressional ban on human cloning are a lso
considered void of a legal basis, especia lly since they cannot be separated
from provisions interpreted as opposing abortion.28 The legal scholars even
suggested th at if such legisla tion were adopted, it would be rendered null
and void by the courts apply ing case law (discussed above) setting forth
the constitutional right to procreate. 29
Finally, contrary to the NBAC report, some commentators argue
th a t, similar to other ARTs, “human cloning implicates the constitutiona l
sphere of family freedom to an extent sufficient to warrant …protection.” 30
As such, the cases cited earlier articulating a right to procreate could be
extended to the right to engage in all techniques resulting in the birth of a
child, including cloning.
3. Gene Therapy
The U.S. Patent and Trademark Off ice (hereinafter “USPTO”) approved
the first patent for human gene therapy to the Na tional Institutes of
Hea lth (NIH) researchers on March 21, 1995. The patent includes a
procedure for performing gene therapy on human beings by inserting new
DNA into human cells. 31 Since then, approximately a thousand gene
24
The definition of a “biological product” is “any virus, therapeutic serum, toxin,
antitoxin, vaccine, blood, blood component … or analogous product,” Rick Weiss, “Legal
Barriers to Human Cloning May Not Hold Up,” Washington Post Company (May 23, 2001) 1.
<http://www.washingtonpost.com>.
25
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(March 29, 2001) 1.
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patents have been issued to companies th at h ave successfully proved th a t
the technology is original, non-obvious and useful. 32 In addition, a new
procedure, “germline therapy,” has been introduced which is predicted to
be able to correct recessive gene disorders diagnosed in an early embryo by
replacing the defective gene by a hea lt hy one.33
Except for those criteria set forth by the USPTO, th ere is virtual ly
no control on the protection and use of technology in the area of gene
therapy. The FDA announced its authority over biologica l products
including gene therapy under the Public Hea lth Service Act, 42 USC §201
et seq. and the Federa l Food, Drug and Cosmetic Act, 21 USC §201 et seq.
However, th a t legislation, as noted above under cloning, merely subjects
doctors or scientists desiring to use a gene therapy product to meet its
licensing requirements. 34
Therefore, there is neither case law nor direct legisla tive control on
gene therapy technology. Researchers at the American Association for t he
Advancement of Science have recently declared the need for federa l
legisla tion governing fertility clinics wh ich are increasingly involved in
the creation of “designer babies” as well as experiments involved in
permanently modifying inherited genes.35
Even if such legisla tion were to be adopted, Rick Weiss suggests th a t
well-developed case law sets forth th a t scientists enjoy a f irst amendment
right (U.S. Constitution) to “pursue their intellectual interests […] to
follow one’s muse and gain personal knowledge.” 36 That suggests
legisla tion restricting gene therapy (and cloning of human beings) research
would be unconstitutional.
For the time being, however, legal controls on gene therapy are
minimal and will probably not be imposed without extensive debate.

II. Consequences of ARTs on the American family

32
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A. The evolution of the traditional family
The traditional nuclear family is defined as a “self-conta ined unit
comprised of a married heterosexual couple with children.” 37 The
normative argument, developed by author Allison Young, is th a t families
work best as exclusive units for both ch ildren and parents since “authority
and responsibility are localized, readily identif ied, and eff icient.” 38 The
law usually a ligns with th a t normative standard, as noted above,
providing th a t a child cannot have more th an two parents, such th a t when
a stepparent adopts a spouse’s child, the other spouse/biological parent is
no longer recognized as a parent. 39 The law however does provide for t he
possibility of single parents, even though they are treated as inferior and
deficient. 40
It is useful to review the state of the law concerning the rights of t he
unwed father with regard to h is biological offspring according to t he
normative standard. Most of the US Supreme Court cases set forth th a t t he
unwed father could not form a family unit with h is biologica l ch i ld
without showing an appropriate rela tionship between the latter and h is
or her mother. 41 For example, in a Supreme Court Case—Michae l H. v.
Gerald D—Carole D., wh ile married to Gerald D., had an affa ir with her
neighbor Michae l, which created an offspring. Even though Carole’s
husband’s name was on the birth certif icate of the ch ild named Victoria ,
Michael he ld her out as h is child and spent a lot of time with her. Later
Michael, the biological fa ther, attempted to establish paternity rights
and visita tion as the biologica l fa ther. In California, there is a marit a l
presumption whereby if a ch ild is born during a marriage, the child is
presumed the child of the husband. Michael cla imed th at the marit a l
presumption law was unconstitutional in th a t it viola ted h is constitutiona l
rights to equal protection. The Supreme Court upheld the marit a l
presumption and went on to say th at the traditional family (as defined in
the introduction) must be protected in order to support the exclusive
framework of the nuclear family. Judge Scalia noted in the opinion th a t
“California law, like nature itself, makes no provision for dua l
fatherhood.” 42
Therefore, legal parentage comes with rights and duties for some
parents, not for others, so the legal framework takes on an “all-or-noth ing”
approach. 43 The traditional role of the nuclear family does not include an
important role played by the extended family, or other members of t he
37
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive
Family,” 6 American University Journal Gender & Law 505 (Summer 1998) 506 [See Michael H. v.
Gerald D., 491 U.S. 110 (1989) 113-32].
38
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40
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community playing a role in the lives of the ch ildren.44 “These networks
can be supportive and constructive, especia lly for th e ch ildren involved,”
but their existence remains unacknowledged by the lega l system.45
According to Alison Young, neither the interests of the children nor
the interests of the community are served by the exclusive family model. 46
In fact it seems to foster the separation of the ch ildren and their parents
from the broader community, from biological parents, birth mothers and
gestational mothers in a surrogacy rela tionship. These people could make
a valuable contribution to the lives of the ch ildren and even could
“supplement and complement the parents.” 47 For example, a birth mother
could provide loving care of her offspring who, because of bonding with t he
natural mother, turns out to be better adjusted psychologically th an a chi ld
whose contacts with the biological mother are avoided.
In addition, the absence of a father creates a void in the life of a
child, in the case of single mothers, wh ich can be filled by the intervention
of state civil servants th at assist and monitor the single mother during the
rearing of the child. The maintenance of a priva te rela tionship between
the father and the ch ild is presumed inadequate and gives way to t he
principles of public intervention and supervision, wh ich then become the
norm.48
B. The rise of the nontraditional family
The traditional notions of the family are being stretched by the advent of
ARTs, especia lly with regard to ch ildbearing, chil d rearing and those
connected with those processes.49 In fact the ARTs change our perception of
those processes and inspire a reconceived, perhaps more inclusive notion of
family, 50 as opposed to the exclusive approach studied above. Nancy
Polikoff suggests th at “it is misdirected to blame socia l ills on the father’s
absence from raising children and to fa il to focus on the needs of the ch i ld
instead of whether there is a [traditional] nuclear family.” 51 More
blatantly, the exclusion of non-traditional family units would mean the
ignoring of a reality currently experienced by many people in the U.S. In
addition, commentators suggest th a t in the face of the fa ilures of
44

Ibid.
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Martha Fineman, “The Neutered Mother, the Sexual Family and Other Twentieth
Century Tragedies,” (1995) 178, cited in Alison Young, “Reconceiving the Family: Challenging
the Paradigm of the Exclusive Family,” supra, 511.
49
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Family,” supra, 514-15.
50
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Option for Lesbian and Heterosexual Mothers?,” 36 Santa Clara Law Review 375 (1996), cited in
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive Family,”
supra, 508.
45
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traditional families in the United States, plagued by child abuse and
domestic violence, other forms of family should be recognized as functiona l
and therefore va luable to the ch ildren concerned.52 Some go as far as to say
th a t “the nuclear family is based largely on myth and has not borne much
rela tionship to real life.” 53
One could rea listica lly conclude th a t since more people are
contributing to the creation of a human being, such as surrogate mothers and
gamete donors, the law should be flexible in satisfying the ir need for
involvement in the lives of the children they helped to create.
In Stanley v. Illinois, the presumption under Illinois law was th a t
unwed fathers were unfit. When an unmarried mother died leaving her
children and their biological father, Stanley, the sta te of Illinois wanted
to make the ch ildren wards of the state. The state proceeded to do th is
without providing Stanley with a hearing to determine h is fitness as a
parent. Stanley sued on the grounds tha t h is Constitutional rights of Due
Process and Equal Protection were viola ted. The Court agreed with Stanley
and emphasized the role of Stanley as the “biological and social father to
h is ch ildren.” 54 However, the Court did not address the legal meaning
with respect to biological father and his paternity righ ts.
Even though courts hesita te to give a legal meaning to rights of
biologica l fathers to children born out of wedlock, the rea lity is tha t many
children grow up in non-traditional families, and the families of those
children are often overlapping. Many legal frameworks “are at odds wit h
the new non-traditional family and continue to ‘channel’ in favor of an
obsolete [patriarcha l] model of the family.” 55 It is however true th a t
children in such families can benefit from stepparents as well as natura l
parents, from biologica l parents as well as the intended parents in an invitro fertiliza tion system where the sperm and/or th e ovum is donated. In
fact “research repeatedly shows th a t the ch ildren who are most adjusted
following divorce are those who maintain relati onships with the ir
natural parents.” 56
Cases cited above, including Stanley and Michae l H., typical ly
concern a married couple and a th ird party who is th e surrogate, or sperm
or ovum donor.57 The ARTs, creating a multitude of rela tionships, are
52
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive
Family,” supra, 510.
53
Stephanie Coontz, “The Way We Never Were: American Families and the Nostalgia
Trap” (1992), cited in Alison Young, “Reconceiving the Family: Challenging the Paradigm of the
Exclusive Family,” supra, 510.
54
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive
Family,” supra, 521.
55
Ibid., 533.
56
Eleanor Maccoby & Robert Mnookin, “The Divided Child: Social and Legal Dilemmas
of Custody,” (1992), cited in Alison Young, “Reconceiving the Family: Challenging the
Paradigm of the Exclusive Family, supra, 533.
57
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stretch ing the inclusive and nuclear definition of the family and thus
extending the notions of the traditional family structure. An example is
the stretching the constitutional notions of family to include the surrogate
mother.
1. Surrogacy
The surrogate rela tionship is the cata lyst for th is evolution in the notion
of “family.” Nowadays babies ava ilable for adoption are few, due to
abortion and the pill. 58 In addition, it appears th a t more and more
pregnant women are keeping their children born out of wedlock. 59
Surrogacy is defined as an “agreement wherein a woman agrees to be
artif icia lly inseminated with the semen of another woman’s husband; she
is to conceive a ch ild, carry the child to term and after the birth, assign
her parenta l rights to the birth fat her and his wife.” 60 Another type of
surrogacy, called gestational surrogacy, “involves in vitro fertilization,
whereby the embryo, formed with eit her the sperm and egg of t he
intended parents or with donated gametes (donated sperm and/or egg) is
then transplanted into the surrogate.” 61
Gestational surrogacy is probably becoming the most common.62 In a
typica l surrogacy rela tionship, the gestational mother develops a close
rela tionship with the intended parents, who often attend ultrasound scans
and doctor appointments. 63 Normally, the surrogate parents are involved
in the creation of the ch ild and are clearly acceptable th at the fetus is t he
child of the intended parents. 64 It is rare th at the gestational mother
refuses to hand over the ch ild according to the surrogacy agreement. 65
It h as been documented th a t the termination of all rela tionships
between the surrogate mother and the intended parents is extremely
diff icult for the surrogate mother. 66 Evidence has indicated th at “many
families mainta in a two-way contact, though it is not analogous to shared

58
Noel Keane & Dennis Breo, “The Surrogate Mother” (1981), cited in Laura Brill,
“When Will the Law Catch Up with Technology? Jaycee B. v. Superior Court of Orange County:
An Urgent Cry for Legislation on Gestational Surrogacy,” Summer/Fall, 39 Catholic Lawyer 241
(1999) 245.
59
John Yeh & Molly Yeh, “Legal Aspects of Infertility, 1991, cited in Laura Brill, When
Will the Law Catch Up with Technology ? Jaycee B. v. Superior Court of Orange County: An
Urgent Cry for Legislation on Gestational Surrogacy,” supra, 245.
60
Black’s Law Dictionary, 6th ed. (1990).
61
Laura Brill, “When Will the Law Catch Up with Technology? Jaycee B. v. Superior
Court of Orange County: An Urgent Cry for Legislation on Gestational Surrogacy,” supra, 245.
62
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive
Family,” supra, 541.
63
Ibid.
64
Helena Ragone, “Surrogate Motherhood—Conception in the Heart” (1994) 38, cited in
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive Family,”
supra, 541.
65
See In re Baby M, 525 A. 2d 1128, N.J. Superior Court Ch. Div. (1987).
66
See Helena Ragone, “Surrogate Motherhood—Conception in the Heart” (1994) 44,
cited in Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive
Family,” supra, 542.
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custody or even visitation per se. Rather, there is occasional contact,
primarily between the adults, and the exchange of cards or photos.” 67 As
such, the surrogate mother does not have a legal right to visita tion of the
child she nurtured nor is she allowed to benefit from partia l custody of the
child.
In fact, the traditional model of the nuclear family h as a tendency
of tota lly excluding the surrogate mother. 68 In reality “like the stepfather
or the ‘ex-fat her’ who is legally eliminated by subsequent adoption, t he
connections and relationships between a surrogate and her child wi l l
nevertheless subsist at some level.” 69 On the other h and, the legal system
could recognize the important contributions made by the surrogate mother.
Many cases have confirmed the nature of those essentia l contributions and
justify the continued benefit th a t rela tionship brings to the child. 70 In
addition, if there is an ongoing relationship between the surrogate mother
and the child, the ch ild will a lready have a head start on understanding,
and can more easily adapt to, the relationship with the surrogate mother
when the child is finally informed tha t he or she was nurtured by her.
2. Sperm donation
•

Lesbian families and the known sperm donor

The notion of the traditional family does not include lesbian families. 71
Even though there is a concern th at the involvement of a known donor can
threaten the family unit and can lead to intervention by the donor
including a cla im for parental rights, some lesbians obta in sperm from
known donors. Certa in cases have revealed th a t th is concern is justif ied
and th at the lesbian family, not being considered a traditional nuclear
unit, is vulnerable to intrusion from th ird parties. In New York in 1994, a
case arose between a lesbian gestation mother and a known sperm donor.72
An oral agreement set forth th a t Thomas agreed to provide Robin wit h
sperm through donor insemination and Thomas agreed to be ava ilable in
the event the child asked to meet her biological fa ther. When the chi ld
was three years old, Thomas met with the chil d and established a
rela tionship with her. When Thomas wanted the ch ild to spend part of
her summer with h im and his family Robin refused and Thomas sued for
visitation rights. Under the law, he h ad to seek parenta l rights from the
court by obta ining a declaration of paternity in order to receive visitation
67

Ibid.
Ibid., 43.
69
Alison Young, “Reconceiving the Family: Challenging the Paradigm of the Exclusive
Family,” supra, 542.
70
Scott Rai, “The Ethics of Commercial Surrogate Motherhood” (1994), cited in Alison
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542.
71
Ibid., 545.
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privileges. In other words, tha t could a llow Thomas to obtain custody of
the ch ild. The lower court ruled th a t Thomas was not entitled to a
declaration of paternity and therefore could not benefit from visita tion
rights. 73 The Court of appeals reversed the decision and expla ined t h a t
the parenta l rights of Thomas were unlawfully terminated. 74
Tha t decision sent out a warning to all receivers of sperm from known
donors th at the la tter could later cla im parenta l rights. It revea led a
weakness in the legal system, wh ich preserves the traditional approach
of winner-takes-all without providing for a more flexible approach. In
th a t case, Thomas did not appear to desire full legal custody of the chi ld
but was obliged to seek full custody/parental rights in order to h ave a
lega l right to mainta in contacts with h is ch ild. 75 Perhaps a more flexible
framework, less rigorous than the nuclear family model, would be more
rea listic and therefore better adapted to th is type of situation.
In any case, a llowing the fa ther to mainta in at least visita tion
rights with the child would benefit the ch ild by mainta ining contacts
with the fat her. However, the possibility th a t known sperm donors may
cla im rights to the child might ch ill the desire of the mothers to seek
their “donations.”
•

Anonymous sperm donors

Artif icia l insemination and in vitro fertilization by anonymous sperm
donors appear at first blush to be simple matters. Certa inly the situation is
based on the premise th a t the donor would not be identified and therefore
could not assert parental rights. However, the situation becomes more
complicated when the ch ild wants to know who the biologica l father is.
Th is scenario is similar to adopted children seeking the identity of the ir
biologica l parents. In some jurisdictions, there are systems whereby t he
donor and the ch ild can mutually decide to meet each other. 76 Th is type of
scenario may warrant a less rigorous approach in the event th at the donor
and the child create lasting bonds and mutually desire to protect visita tion
rights of the donor.
3. Cloning
The cloning of humans, just like other ARTs, can lead to the creation of
more non-traditional families 77 consisting of one biologica l parent and one
non-biologica l parent to the ch ild.
Some suggest th at cloning of humans could create a world with fewer
men in proportion to women who desire to clone themselves, since an egg is
73
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needed; a sperm cell is however not needed to create a human clone. Others
say th a t it would lead to “the ultimate feminist utopia.” 78 Even though
cloning by single women would of course decrease th e risk of intrusion by
th ird party donors cla iming rights over the ch ildren tha t will probably
not deter her from choosing to procreate the traditiona l way.
The argument was earlier made th a t constitutional protections to
procreate using ARTs should extend to people who desire a clone of
themselves. One person stated th at “I rea lize my clone would be my
identica l twin, and my identica l twin has a right to be born.”79 The right to
be born may not be specif ica lly articulated by the law but there clearly
exists a right to procreate. 80
In any case, it is deemed typical th a t the societa l outrage against
cloning will eventually be tempered with more research and more
information, following the same evolution of public opinion as in vitro
fertil ization and DNA research to cure disease. Some experts have pointed
out th a t new ARTs and the public reaction to them “follow predictable
patterns—from “ ‘horrified negation’ to ‘negation without horror’ to ‘slow
and gradual curiosity, study and evaluation’ and finally arriving at ‘a
very slow but steady acceptance’.” 81 In any case, it h as been predicted th a t
as soon as a hea lthy cloned child is born, the reaction will probably be
th a t every fertility clinic in the U.S. will offer the cloning ART. 82
Therefore, one could say th at the materia l difference between
human cloning and other ARTs is neither the initia l public reaction to
them, nor the Constitutional right to procreate, but rather an eth ica l one.83
According to Laurence Wu, the eth ica l issues can be divided into two
categories: the first category concerns intangible harm, such as the effect on
the procreative process including the affect on the parent-ch i ld
rela tionship and the dignity of the ch ild, the second analyzes the
tangible harms, such as the potentia l physical h arms, the psychologica l
impact to the ch ild and the possibility of abuse of the technology. 84
•

Intangible harms

Wit h regard to the parent-ch ild rela tionship, it seems tha t the factor
which contributes most to a stable happy ch ild is to provide love, care and
other necessities of life. Is there evidence th at demonstrates tha t a cloned
78
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child will not be loved or properly cared for? Such concerns are probably
irrelevant since it h as been shown th a t ART parents often care more for the
children th an the ch ildren conceived the traditiona l way by a married
woman.85 Th is h as been expla ined by the enhanced appreciation by the
parents using ARTs of the va lue of the ir child. Usually following a
diff icult period, the parents were finally able to achieve the ir
procreative goals. Th is great appreciation by the ART parents similar ly
manifested itself in the rearing of the ch ildren.86 Therefore, t he
psychologica l h arm to the ART ch ildren as a result of a stra ined parentchild relationship is exaggerated. Some commenta tors say th a t t he
psychologica l harm to the ch ild is overstressed and often exaggerated.
In addition, there is a great dea l of concern tha t the clone will lose
the spontaneity of creation and the right to find h is or her own identity. 87
However, studies have proved th a t genetic traits, such as height and even
h a ir color “can be significantly affected by environmenta l factors.” 88 Even
further, an author states th a t determining the genome, the genetic makeup
of an individual, will not determine the type of person he or she wi l l
become.89 For example, if a physics department is made up of Albert
Einstein clones, there exists no guarantee th at th ose individuals wil l
become the same person or same type of person as the original Einstein. 90
One way to assess the individuality of a clone is to compare h im or
her with the identical twin. A serious study has concluded th a t “even
identica l twins who grow up together and thus share the same genes and a
similar home environment have different likes and dislikes, and can have
very different ta lents.” 91 Therefore, the decisive factor in determining the
stability and character of the child is probably how th a t person is raised.
The main distinction between cloning and other ART forms is t h a t
the former does not require two biological parents. Some commentators
h ave concluded th a t cloning will undermine the fundamenta l concept of
human interdependence since the child will not be conceived with two
distinct sets of genetic frameworks. Human interdependence is defined as
reciprocal dependence.92 However, th a t fact alone does not undermine the
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idea of human interdependence or of the concept of human diversity caused
by the commingling of different sets of genetic structures, especia lly when
one considers the impact of environment on the ch il d, not to mention the
identica l twin experience discussed earlier.
Of course, coita l reproduction is the most pristine if not the most
enjoyable example of interdependence; non-coita l reproduction is however
not void of a kind of interdependence. The la tter can be attributed to more
th an a simple mixture of genetic structures or to the act of coita l or noncoita l reproduction. For example, the parents who decide to engage in some
type of ART illustrate a type of interdependence manifested by a
convergence of wills, 93 as well as the sharing of emotional support during
and after the birth of the ch ild.
In fact, such distinctions could be considered distractions from the
main purpose of ARTs as well as traditional procreation, which is to create
a new human being. Once the baby is conceived and finds himself or herse lf
in somebody’s loving arms, are the methods of conception going to have
such a decisive influence on th at new person?
•

Tangible harms

Cloning research could be limited to disease prevention and control and to
a llow reproduction by cloning only after it can be properly eva luated by
experts over a period of time. One such utilization is the cloning of stem
cells and stem cell research, 94 which usually involve the destroying of
embryos by extracting or cloning their cells to be used to create organs or to
cure diseases. Th is would temper the risk of negative results due to a lack
of careful research and testing. For example, a drug to prevent miscarriages
introduced into the market without sufficient testing severa l years ago in
the U.S. caused very severe deformities in the fetuses. Without adequate
tests, the mother and child assume an unnecessary risk of unexpected
negative consequences of the ARTs.
Another issue is the confusion perta ining to lineage or the
uncerta inty as to identity of the child, since he or she received a set of
genes from only one parent. Th is confusion can be compared to the same
confusion experienced by a ch ild who discovers he or she is adopted or t h a t
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one of the parents is not biologically rela ted to th e child. 95 Studies of
adoptive and ART ch ildren have concluded th a t the child-parent bond is
not loosened by the lack of ordinary genetic ties. 96
In fact, the tangible harms have been portrayed mostly by science
fiction literature and films, especia lly with regard to mutants and
mutations. The films and TV series, such as “X Files,” appear realistic to
the extent th a t some people’s conception of cloning would be tainted,
especia lly with respect to a lien clones often depicted in th a t TV series.
Th is negative opinion of cloning fostered by the emotional reaction to
science fiction should not lead to public opposition to methods of
procreation discovered and enhanced by scientif ic research. 97
4. Gene therapy
There is renewed interest in benign eugenics where a person or couple seeks
a hea lt h ier child and is not generated by a state seeking racia l
purification.98 This touches upon the sensitive issue of eugenics, but under
the auspices of caring parents as opposed to a more coercive version
practiced by a racist state. It is certa inly preferable to treat a genetic
disorder at the embryo stage th an to allow a disease, such as leukemia, to
develop or to perform an abortion.
As stated earlier, however, intense debate is provoked by the jump
from treating defective genes to enhancing genes in order to improve t he
appearance or intelligence of a human being. Commentators claim t h a t
“fertil ity clinics now routinely offer couples preferences of such th ings as
he ight, weight, h a ir color, intelligence, gender and even tanning abil i ty
during the selection of donated sperm and eggs.” 99 In fact, it is contended
th a t the re-engineering of the genes of an individual can result in t he
restructuring of the family, placing those who underwent genetic therapy
above the mere ‘normals.’
Some commentators argue th at such practices could then divide
society into two types of families, thereby creating a two-class system
“with rich, genetica lly-enhanced ‘GenRich’ lording over poorer, inferior
‘naturals’.” 100 Does th is technology pave the way to a new battlef ield
where individuals and families strive to compete to obta in at least equa l
status with the ir genetica lly modif ied neighbors who can just as easi ly
recite the “theory of rela tivity” as dunk a basketba ll from five feet away ?
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One could h ardly criticize th is technology if it is used by human beings
seeking to improve the ir life by using all possible means at their disposa l.
However, if distortions are even more pronounced in the societa l h ierarchy
to the extent th a t the poor become even more entrenched in the ir
underprivileged lives and stigmatized living in poor neighborhoods, t he
social fa llout may not be worth the genetica lly enhanced “raison d’être”.
Conclusion - Traditional vs. non Traditional Families
Some commentators feel th a t the traditional family based on the exclusive
nuclear family is no longer adapted to the evolution in society in the
United Sta tes. Th is discussion suggests the necessity th a t society accepts
an extended network of persons, beyond the traditiona l family framework,
th a t could contribute to the well being and the stability of the child.
[A]RTs take their place among other emerging social practices with
respect to which people are forging novel and creative relationships
that stretch the boundaries of the traditional family beyond the
absolute ‘one mother and one father’ model.101

According to a recent report, at least 20,659 babies were conceived by IVF in
the U.S. during the year 1996.102
But before the system can evolve, we need to enhance our
understanding of the evolution of American family and family structures
unbridled by preconceived and often unjustif ied stereotypes. 103 For instance,
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philosophy of life exists a certain moral or intellectual “comfort zone,” 103 within which each
individual has pre-conceived notions concerning physical and metaphysical phenomena.
Imbedded in everyone’s “comfort zone” probably lies a certain number of stereotypes, such as
people coming from untraditional families tend to be less psychologically adjusted that those
coming from traditional/nuclear families. Another example of a preconceived notion is that IV
and other ARTs are unnatural and therefore will cause “celestial thundering and lightening”
manifested by potential serious distortions of nature.
Most people consciously or subconsciously follow some type of moral standard. It is
reflected in how people view the intrinsic value of genes and embryos with regard to their
conception of life, as opposed to others who focus on more their utilitarian value in relationship
to life.103 However, a moral code or set of principles imposed by a particular religion or
ideology sometimes overlaps with the “comfort zone” and binds certain followers to readymade principles.
Perhaps the most formidable obstacle to objective, informed opinions about anything,
especially new medical procedures, is the imposed moral code. It often provides individuals
with “boxed” dogmas and false securities guided more by ignorance than by intelligent
reasoning processes, and which can unfortunately obscure the search for truth.
In any case, the more the dialogue concerning ARTs and gene therapy is inspired by
knee-jerk reactions and emotional intuitive flurries, the farther it is led away from the truth.
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with respect to the surrogate and adoptive situation, according to studies
performed, women do not uniformly associate motherhood with being
pregnant. In fact, some pregnant women “experience the fetus as a lien and
invasive wh ile adoptive mothers typically feel strongly attached to
‘the ir’ ch ildren, even though they did not nurture th em prenata lly.” 104 In
fact, some studies demonstrate th a t with regards to all areas of parenting,
the ch ildren conceived by artif icia l fertil ization by a donor did better
th an those conceived in the natural way. 105 Th is was probably due to the
fact the children were conceived with great difficulty and consequently
were cherished more th an children rela tively easily conceived.
Furthermore, should someth ing deemed “unnatural” be considered
“bad” or unacceptable? Open-heart surgery is certainly unnatural but it
saves and prolongs many lives every day. Much criticism in the United
States is levied against cloning and other ARTs as unnatural especia lly by
certain religions tha t link human conduct with a divine mandate. 106
However, those who do not accept the religious premises, and who
consider th a t ARTs, in particular cloning, are unnatural, base the ir
argument on individual intuition, wh ich is defined as personal distaste or
repugnance.107 In fact, ARTs can provoke revulsion or repugnance, which is
“the emotional expression […] beyond reason’s power fully to articula te
it.” 108
Arguments based on intuition are easily opposed by other intuitive
arguments, a dia logue serving as an insufficient basis for rigorous study of
the impact of ARTs on society. 109 The use of “intuition has never been a
reliable epistemological method, especia lly since people notoriously
disagree on their moral intuitions.” 110
In addition to intuitive reactions to ARTs, speculation as to the
possible impact of gene therapy on the family and socia l structure may be
exaggerated. Further polarization of our society between the h aves and

Isn’t the bottom line that, no matter what the technology is used to help create a human being,
and no matter what combination of people are involved in the raising of that child, with enough
love, care and commitment, the new child will flourish in society? If that is true, one should
rather adapt one’s thinking to align it with the reality of the evolution of the family, including
the adapting of the legal and social frameworks set up to facilitate that process.
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the h ave-nots maybe accentuated by the substantia l cost of access to gene
therapy techniques can be tempered. 111 In addition, some claim th a t the
competition between companies to own reproductive and gene therapy
technologies, in the form of patents, may lead to a certain control by big
business over their bodies.
However, the government or priva te associations may subsidize a
person’s endeavor to receive gene therapy. In any case, certa in liberties
characteristic of a free society require th a t people be allowed to exercise
their cultural and economic freedom, even if th a t means allowing some
members of society to materia lly benefit from new technology or goods a t
the expense of others. The other alternative is to allow the sta te
determine who and who does not benefit from th e new technologies,
thereby regressing into an antiquated patriarchy anathema to a free
society. Perhaps the policies reflected by the laws could be more
influenced by the 3.5 million “infertile” couples in the US 112 th an by
politicians submitting to the pressure exerted by conservative groups often
dedicated to the proh ibition of ARTs.
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